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October 14,2016

Senator Jefirey Merkley
313 Hart Senate Offrce Building
Washington, DC 20510

Michael Connor, Deputy Secretary
Department of the Interior
1849 C Street, N.V/.
V/ashington DC 20240

Re: Proposed Expansion of Cascade-Siskiyou National Monument

Dear Senator Merkley and Deputy Secretary Connor:

The Association of O&C Counties (AOCC) represents the interests of 17 Counties in Western
Oregon that have a statutory interest in2.l million acres managed pursuant to the O&C Act of
1937 , 43 USC 1 I 8 1 a-f. The proposed expansion of the Cascade Siskiyou National Monument
(CSNM) would encompass and thereafter encumber approximately 53,100 acres, of which
50,900 are O&C lands. AOCC is opposed to the proposed expansion of the CSNM and is
particular opposed to inclusion of any O&C lands in any national monument.

According to the Solicitor for the Department of the Interior, the President lacks authority under
the Antiquities Act to include O&C lands in a national monument. In Solicitor's Opinion M.
30506, a copy of which is attached to this letter, the Solicitor responded to a question from the
Secretary of the Interior regarding a proposal to include O&C lands in an expansion of the
Oregon Caves National Monument. The Solicitor advised that the President had no such
authority:

"My Dear Mr. Secretary: My opinion has been requested as to whether the President is
authorized to set apart certain [O. & C.] lands as an addition to the Oregon Caves
National Monument. It is my opinion that the President does not have such authority.
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By the act of Augusf 28,1937 (50 Stat 874), Congress directed that certain of the lands

(those heretofore or hereafter classified as timber lands and power-site lands valuable for
timber) be managed "for permanent forest production and the timber thereon shall be

sold, cut and removed in conformity with the principle of sustained yield'" x *' x

While the lands proposed to be added to the Oregon Caves National Monument have not

yet been classified formally, I am advised by the Chief Forester, O. & C. Administration,
that they are in fact timberlands.

It is clear from the foregoing that Congress has specifically provided a plan of utilization
of the Oregon and California Railroad Company revested lands. * * 'r It must be

concluded that Congress has set aside the lands for the specified purposes.

õ+ô

There can be no doubt that the administration of the lands for national monument
purposes would be inconsistent with the utilization of the O. & C. lands as directed by
Congress. It is well settled that where Congress has set aside lands for a specific purpose

fhe President is without authority to reserve the lands for another purpose inconsistent

with that specified by Congress." DOI Solicitor's Opinion M. 30506, March 9,1940.

The lands proposed for inclusion within the CSNM are almost all classified as timberlands and

therefore beyond the President's authority under the Antiquities Act. Neither Senator Merkley
nor the Depaftment of the Interior has provided any details about the lands that would be added

to the CSNM, but AOCC has the expert assistance of a retired BLM forester and resource

specialist whose analysis has determined that approximately 88 percent of the proposed 53,100

acre expansion is classified as timberland and therefore is ineligible for inclusion in the CSNM.
A copy of the AOCC's expefi analysis is attached to this letter.

Even leaving aside the question of Presidential authority under the Antiquities Act, AOCC is

opposed to the proposed CSNM expansion. Numerous judicial decisions have made clear that

O&C lands are dedicated by the O&C Act to sustained yield timber production to generate

revenue for the O&C Counties and to provide an economic base for local industries and

communities. Counties depend on shared timber receipts to pay for essential public services of
all kinds, from public safety such as sheriff patrols and jails to public heath programs and

libraries. When O&C lands are withdrawn from sustained yield management, there is a direct
financial loss to County govemments and a loss of services to local citizens. The proposed

CSNM would permanently preclude sustained yield management on 53,100 acres.

In August of this year the BLM adopted a new management plan for the O&C lands. The20l6
plan is currently being litigated. The land use allocations in the 2016 plan are illegal, in that the

majority of the O&C lands are allocated to reserves in which sustained yield management is not

allowed. AOCC is seeking a judicial declaration that such reserves violate the O&C Act. The
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2016 planleaves precious little in the harvest land base (HLB), which is the acreage outside of
reserves on which the BLM plans to manage for sustained yield timber production.

The proposed CSNM expansion would cut deeply into the already-too-small HLB in the BLM's
Medford District and Klamath Falls resource Area of the Lakeview District. The illegally
restricted HLB in the Medford District would be further reduced by 6 percent and in the Klamath

Resourôe Area would be reduced by a whopping 33 percent. This would represent a substantial

loss of shared timber receipts for all the O&C Counties but would be a major blow to local

economies for communities in Klamath and Jackson Counties, and perhaps as far away as

Douglas County, which has mills thaf are within hauling distance of harvests that would take

place on BLM lands in the Medford District and the Klamath Resource Area.

AOCC opposes expansion of the CSNM and requests that consideration of the current proposal

be terminated. Any fuither consideration of such land withdrawals should occur, if at all, only

by Congress.

Thank you for the opportunity to comment.

Very truly yours,

'--trp*.&.v #l.k-
co,,'''' i rrfon., rTny n, d7ffiKr,

cc (by email): Oregon Congressional Delegation
AOCC Member Counties
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DEFÁTjII'fEI'TI OF 15TE I},ITTRTOR

0ffice of the Solicitor
t{nshtngton

¡: . 30506. I{arch 9, }940

fne HonorabLe

fhe Secret¿ry of the Interior.

M;r d"ear tr{r. Secretary:

Lfy opi.nlon has been reguested ss to rvhether the Presid.ert is

¿nrthorized- to set aparb certain lands rls a'n aùdiiion to Lhe Oregon

Ce;ves Nationa-L l'lonunent .

It is rny opinion that thc Presíôent does not havo such euthorlty.

Tire la¡rùs ln question were locateù rvithin lnd.enntt;r linits of the

6rant to t.}.e Oregon and California R¿.llroad" Cornparry pnrsuant to the

¿rct of Ju1;' 25, 1866 (t+ gtat. 259), as anen¿ed. Subsequently, tirey

rere incluùeå r¡ithin tire limits of natíona-l forest l'eserves by nrocla-

mation of the Preslùen.t, bu.t in the case of UnÌ-teû States v. Ore_Fpn

and. Ca].Ìfo:¡ri? Sefl¡geÈ Çgnånlt, B I'. (ea) O+S, 660, this action \7a.s

held- unauthorized. a¡d the la¡d.s wore he1 d to l¡e covered. by tire ßr.ant

to the railroacì conpaå)/. Accorôingl¡', the title to these }ands uas

i'evested, in the Unibed States by tire ,1ct of Jurie g, 19f-6 (39 Stet,

218), as ámended.. This act, after revestin6 title in the llnlted

Stat'es to tire tr-nsoJ"d land.s graltecl to the Oregrrn a¡rd. Celifornia Rail*

road Compâry, ùirects the Seclet¿rf of the Interior. to classify t¡-e

lanils as (f) poner*site tands, (2) tinberlancls or (5) a,:ricu1tula.l-

lands" lhe Secret¿ìry upon cerfain conÖitions is d.irectcd to seÌ-t. the

ti¡nber on the cl ass 2le¡d"s ar:ù such lanùs lrpon removal of the tir¡ber
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shall fa].l. luio class 3. [he nonminera] ]a¡rd.s of class 3 a¡e to be

ttisposcù of by bhe Secretar.' undcr the homestead. laws ulth certain

aùditional r'equirernents, a$ong them being tire paynent b¡r the entrynan

of $2.50 per etre. À11 noneys reccivud- from or o¡r.account of saiû

Iand-s anú ti¡nbel are to be depositeù in the Treasury in a speclal

fund- d.esi6'nated ìrTJre Orogon and California land-giant fund..rr Those

notreys are to be useù to pary ther bala¡ce, computed. on the basis of $4.5O

pel acre , due tìrc Orogon and. Calif orni¿r R¡çl1road Cornpaq,r f or the land.s

granted. to it, and íor specified. p;ryrncnts into the rocLamation fu¡ù and.

bo the Statcs anrl cormtics ln which thc }a¡ds arc situalcd..

3y the act of À¡r6ust 28' 19S? (SO stat. B?4), Gongress dlrected.

that certain of the tranòs (those heretofore or hereaftor classified.

as timberlan<ls aod. povrer-slte land-s valuabLe for ti¡¡ber) be managed.

rrfor permzureut forest prod.uction a¡rd the timber tìrereon shall be soLd.,

cut, and. l'emoved in confornity rrith the principle of sustained. ),ield.ri

The Sccreta:'y of the Interior is alrthor-ized t,o lease for grazing any

of the land-s v¡hicn may be so useil víthout fnterfering vrith the produc*

tion of timber or othor purposos of thc act, thc proceeôs to be covered.

into. the spccial fund-. The act also pror¿id.cd. for a nev/ nethoò of clis..

tribui;ing the noneys in thc spccial funå, principally to ühc co'r::rtics

in vhlch the lanòs arc situa.tod-"

Tlhilc i,hc ].and-s proposed. to bc ad.dcd to thc Or'cgon Caves National

Ilomr¡ncnt havc not yLrt bocn classificd fornallyo f a¡n aûviscd. þ tho
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Chief lorestei', 0. a¡d C. .A.dninisiråtlon, t,irat they are in fact tin-

be¡'Ia¡ds"

It is c1es.r from the foregoing that Congress na-s specifically

provided a plan of utilization of tiee 0regon and- California Railroad.

Company revested. Ia¡d.s. This pLan among otirer things i¡volves tne

d-isposal of lands a¡d tinber.and. ihe distribution of the noneys re-

ceiveù fron such disposítion, Ii ¡uust be conclucled. that Congress

iras set asid.o the lands for the spccified purposcs.

Pursuant i,o tire act of Àr:6ust 25, 191.6 (Sg Stat" 535), Congress

has ùírected. tirat ¡atio¡la} monur:ients u¡der the Jurisdiction of the

$¿f,isnç''l Park Serrrice snall be aùroinistereû lu such a n¡anner e,st¡to

aonserve tire scenery axd the na.tural a¡d. nistoric objects and. the

uild- life therein and. to provide foi' the enjo]'tìlent of the same in such

illãnirer and- by such means es will leave them uni.mpoired. for tire enjoy;

rne¡rt of futrrre geuerÊ.tions.tl Tne power of tne Secretary with regard

to tire d.isposaì- of ti;.rber in n^ationaL rnonu¡nents is rest::icted. to

llcases where in his jud.grrent tne cutting of sucn timber is requlred.

in orûer to co¡rt¡ol tne attacks of insects o¡ clisea.ses or otirenvise

conserve tne scenery oi'tne natl¡ral or historic objccts * * '{atr

Tirere car be no doubt t,ha.t the ad.mitristrati.o;r of the la¡rd-s for

ustional-monument rrurpóses worúd i:e inconsistent vitn tne utilization

of tire 0" a'1d. c* Ìand.s as d1 r'ected by congress. lt is rvet] settl-ed-

that uirere ton3ress has set aside land-s fot' a specific purpose tne

12.
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Presidcnt is without autho::ity to reselve the lu¡ds for arrother purL

poso inconsistent trlth that specif ied, by Con'3ress. Soc opinion of

the .A.ttorncy Gcnoral to tho Sccrotary of the Interior dÊtoù Junc 12,

L935.

in rny oplnion' thcrcforc, tho Prcsidont ís not authorlzod to

includ.o bhc 0rc¿çon .1¿ ç¿f ifo¡¡i¿ fisilruad. Cornpany revcstcd. l-and.s

in the Oregon Cavee National líonunent,

Respectfully,

(Ss¿) l'Iathan R. hlargold.,
SoIic itor.

-âppmved.: March 9, 1940.

(ss¿) E, Il" Surlerv, .

lirst Àscistant See¡çtr*t",

494206
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20L6 RMP Allocations - Surrounding the Cascade-Siskiyou National Monument
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Estimated Acreage Summary
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was pr'r'ided

L) District Acreage Summary

Note: The existrng lVfonument is not included in the Medford District total

I(lamath Falls

Resource Area

N'Iedford

District
Totaì

District
Total Gross Acres

N{onument Expansion Àctes

Percent of Total Acres

Proposed Expansion Foresred Acres

(Excludcs Roads, Non-Forest)

N{onument E,xpansion Gross Acres

N{onument Expansion Fotcsted Acrcs

Pcrcent Forested

858,900

53.100

806,700

37,500

52,300

15,600

300/o 5o/o 6o/o

Klamath Falls

Rcsource Area

X{edfotd

District
Total

53.1 00

46.900

37,500

32.000

15,600

1,4,900

96% 85"k BBo/o



2) County and Land Status Acreage Summary of the Expansion Area

Countrr / Land Status

o&c
Public Domain

N.,Ionument Expansion Ä.cres

I{amath ackson Total

15,700 37,500 53,200

3) 2016 RMP District Flarvest Land Base

Drstnct/Han est Land Base

Outside lJonument Erpansion
Inside Ilonument Expansion

Total Han-est Land Base

Expansion Petcent of HLB

Klamath Falls

Resoutce Area

Medford

District
Total

198,900

22.300

221.200

17 4.1.00

10,300

184.400

24.800

12,000

36.800

JJ'¡ o 6% 110/o

50 900

2,300

35,400

2,100

15,500

200


